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UNITED STATES BANKRUPTCY COURT 
WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
 
IN RE:  § 
  §  CHAPTER 11 
UTEX COMMUNICATIONS CORP., § 
  §  CASE NO. 10-10599-cag 
 Debtor-in-Possession. § 

 
AGREED ORDER ADOPTING STIPULATION CONCERNING USAC MOTION FOR 

RELIEF FROM AUTOMATIC STAY 
 

CAME ON TO BE CONSIDERED Universal Service Administrative Company’s 

(“USAC”) Motion for Relief From Stay (Doc 209). 

The Court finds that the appropriate parties were served with the Motion and the notice of 

the hearing.  The Court finds that UTEX Communications Corp. d/b/a FeatureGroup IP 

(“UTEX” or the “Debtor”) would have opposed the relief requested in the Motion as stated. The 

Court further finds that the Debtor and USAC have entered into an agreement concerning the 

Motion as contained herein and that such agreement is reasonable and should be approved by 

this Court. 

IT IS HEREBY ADJUDGED and DECREED that the
below described is SO ORDERED.

Dated: July 05, 2011.

__________________________________
CRAIG A. GARGOTTA

UNITED STATES BANKRUPTCY JUDGE
__________________________________________________________________
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The Court finds that USAC plead that USAC’s administration of the USF is not subject 

to the automatic stay. Rather USAC contends that USAC’s administration is authorized and 

directed by, inter alia, the Telecommunications Act of 1996, regulations set forth in 47 C.F.R. 

Part 54 and relevant FCC orders. USAC asserts that this administration is overseen not through 

the bankruptcy courts but instead through a requirement that carriers exhaust administrative 

remedies before the FCC and then to the federal courts of appeal. USAC asserts, further, that the 

principles of “recoupment” apply to its Annual True-Up (as that term is defined in the Motion for 

Relief From Stay) of the Debtor’s 2008 revenue reported on its 2009 Form 499-A.   

The Court finds that UTEX would have asserted that the automatic stay does apply. 

UTEX would have argued that the exception in Bankruptcy Code Section 364(b)(4) does not 

apply because the universal service “involuntary contributions” in issue do not relate to the 

“police or regulatory” powers of the federal government but instead its pecuniary interests or 

vindication of private rights. UTEX would have also asserted that regardless of whether any 

administrative proceedings are allowed to continue, Bankruptcy Code Section 362(b)(5) requires 

that collection of any pre-petition or post-petition amounts remain subject to the stay.  UTEX 

would have contended that USAC is not entitled to “recoupment” independent of the bankruptcy 

laws and processes because (1) there was not a “single transaction”; (2) the issues do not relate to 

an attempt “to reduce the amount of a plaintiff’s claim by asserting a claim against plaintiff 

which arose out of the same transaction to arrive at a just and proper liability on the plaintiff’s 

claim” given that UTEX is not a “plaintiff” seeking any affirmative relief against USAC and 

USAC is not a “defendant”; and (3) USAC has not made any “payment” to UTEX that it is 

entitled to “recoup” under equitable considerations. 
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The Court finds that the parties have reached a stipulated agreement. Pursuant to this 

agreement, (i) USAC has reserved all rights regarding its argument that the automatic stay is 

inapplicable to its administration of the USF, and (ii) neither the parties nor the Court shall be 

deemed to have addressed whether the automatic stay applies as the parties have resolved this by 

agreement, which this Court approves. 

IT IS THEREFORE ORDERED ADJUDGED AND DECREED that, to date, no 

action taken by USAC has violated the automatic stay provisions of 11 U.S.C. § 362; 

IT IS FURTHER ORDERED that, to the extent necessary, the stay is hereby lifted from 

and after the date of this Order so as to allow USAC (or a division of USAC or the 

Administrator) to proceed forward and respond to the Debtor’s letter of April 27, 2011 and issue 

a decision regarding UTEX’s USF-related obligation for calendar year 2008, in connection with 

the 2009 Annual True-Up.     

IT IS FURTHER ORDERED that UTEX may, if it is dissatisfied with USAC’s 

response to the Debtor’s letter of April 27, 2011, seek review pursuant to 47 C.F.R. Part 54, 

Subpart I and, further, that the result of UTEX’s exhaustion of administrative remedies within 

USAC, the FCC and, if necessary the courts of appeal, shall be the sole means by which UTEX’s 

USF obligations and rights are quantified. 

IT IS FURTHER ORDERED that to the extent that USAC, the FCC or the federal 

appellate courts determine that USAC has one or more pre-petition claims against UTEX for 

contributions to the USF, USAC shall pursue its pre-petition claim within the bankruptcy 

proceedings by filing a proof of claim form and, as may be necessary, amending that form.  

Further, UTEX shall be entitled to treat any pre-petition claim asserted by USAC pursuant to its 
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a plan of reorganization, subject to (i) USAC’s right to object to any such plan; and (ii) 

confirmation of any such plan by this Court.   

IT IS FURTHER ORDERED that to the extent that USAC, the FCC or the federal 

appellate courts determine that the Debtor is entitled to any credits for pre-petition over-

payments into the USF, then those credits, after satisfaction of all unpaid pre-petition USF 

obligations, if any, shall be the property of the bankruptcy estate.   

IT IS FURTHER ORDERED that nothing herein shall prohibit or restrict USAC’s right 

to pursue allowance and payment of any post-petition administrative claims for unpaid USF 

contributions pursuant to 11 U.S.C. § 503 and the Debtor has reserved all rights to object thereto.   

IT IS FURTHER ORDERED that nothing herein shall prohibit or restrict USAC’s right 

to file a subsequent motion for relief from the automatic stay to the extent that USAC determines 

that such a request is necessary. 

IT IS FURTHER ORDERED that pursuant to Bankruptcy Rule 4001(a)(3) this Order is 

not stayed and is effective immediately. 

APPROVED AS TO FORM AND CONTENT 
 
Bryan Cave, LLP 
220 Ross Ave., Suite 3300 
Dallas, TX 75201 
(214) 721-8053/FAX (214) 220-6753 
Keith.aurzada@bryancave.com 
 
 
By: /s/ Keith M. Aurzada (signed by J. D. Martinec with permission)_______ 

Keith M. Aurzada 
State Bar No. 24009880 

ATTORNEYS FOR UNIVERSAL SERVICE ADMINISTRATIVE COMPANY  
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MARTINEC, WINN, VICKERS & MCELROY, P.C. 
600 Congress Avenue, Suite 500 
Austin, TX 78701 
(512) 476-0750/FAX (512) 476-0753 
martinec@mwvmlaw.com  
 
 
By: /s/ Joseph D. Martinec 
 Joseph D. Martinec 

State Bar No. 13137500 
ATTORNEYS FOR DEBTOR-IN-POSSESSION 
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